
those grantors did not have valid water rigl:ltsin Farr &Harper Ditch to-convey to

Applicant. Any Farr & Harper Ditch water they owned eitherwas not appurtenant to the

referenced land at the time of the purported conveyance, had been wholly or partially

forfeited for non-use, or, at best, was supplemental to other water used on the land.

e. Ap~licant seeks to enlarge and has overstated the quantity of

water to which he would be entitled even under the alleged current use. He claims to

be entitled to 26.5 acre-feet of water to irrigate 3.2 acres of land -- a duty of 8.3 acre­

feet per acre!

3. The waters of Big Cottonwood Creek are fully appropriated; there is no

unappropriated water in this source or its tributaries available for appropriation by

Applicant or anyone else.

4. The proposed change of points of diversion, place of use, and nature of

use will impair existing water rights, including those of Salt Lake City, and will interfere

with the more beneficial use of the water for municipal and other public purposes.

Among other things, Salt Lake City will 'be deprived of a,portion of its water supply, and

its rightswill otherwise t>e impaired, if the change is approved based on Applicant's

invalid, non-existent water right. Additiol1ally, Applicant proposes to enlarge his

alleged right by establishing constant, year-around underground water sources in Big

Cottonwood Canyon; by contrast, the Big Cottonwood Creek Morse Decree limits Salt

take City and other water users to varying flows in Big Cottonwood Creek and its
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Steven E. Clyde (Bar No. 0686)
Stephen B. Doxey (Bar No. 4560)
CLYDE, SNOW &SWENSON, P.C.
201 S. Main, Suite 1000
Salt Lake City, Utah 84111-2208
Telephone (801) 322-2516

Christopher E. Bramhall (Bar No. 3996)
Assistal'lt Salt Lake City Attorney
City/County Building
451 South State Street, Room 505
Salt Lake City, Utah 84111
Telephone: (801) 535-7788

Attorneys for Protestant Salt Lake City Corporation

BEFORE THE STATE ENGINEER OF THE

STATE OF UTAH

IN HE: CHANGE APPLICATION
NUMBER 57-10141 (a20824)
FILED BY
WAYNE GRANT CRAWFORD

PROTEST OF SALT LAKE CITY
CORPORATION

HEARING REQUESTED

Salt Lake City Corporation, Department of Public Utilities, by its counsel, hereby

protests Change Application No. 57-10141 (a20824) filed by Wayne Grant Crawford,

on the ground that the change application fails to satisfy -the statutory criteria for

approval contained in Utah Code Ann. § 73-3-8. In particular:

1. Salt Lake City is the owner and user of vested, perfected water rights in

-Big Cottonwood Creek. Such water rights are evidenced and confirmed by, among

other things:
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a. The decree dated April 13, 1914 in The Progress Company v. Salt

Lake City, Civil No. 2831 in the Third Judicial District Court for Salt Lake County, State

of Utah (the Big Cottonwood Creek Morse Decree);

b. Numerous exchange agreements with other parties to the Big

Cottonwood Creek Morse Decree dating back to 1905 and thereafter, which are on file

in the office of the State Engineer;

c. Approved Change Application Nos. 57-~0016·(a16811), 57-10017

(a16812), 57-10018 (a16813), 57-10019 (a16814), 57-10020 (a16815), 57-10021

-(a16816), 57-10022 (a16817), 57.;10023 (a16818), 57-10026 (a16821), 57-10028

(a16823), 57-10029 (a16824), 57-10030 (a16825), 57-10031 (a16826), 57-10032

(a16827), 57-10033 (a168280), 57-10035 (a16840);and

d. Pending Change Application Nos. 57-10024 (a16819), 57-10025

(a16820), 57-10027 (a16822), 57-10034 (a16829).

Salt Lake City's protest is based on its ownership or possession and control of the vast

majority of the waters of Big Cottonwood Creek.

2. Applicant lacks standing to file this change application because he does

not own the water rights in Farr &Harper Ditch on which it is based:

a. Although the change application is unclear, it appears to based in

part on water rights in the Farr &Harper Ditch Applicant claims to have received from

Reed L. Walker and Irene B. Walker or the Walker Family Trust. Applicant has already
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attempted to base Change Application No. 57-9301 (a18075), which he fited on

May 25, 1994, on the same alleged rigt:1t. Therefore, approval of this change

application may be duplicative of prior approval under Change Application No. 57-9301

(a18075); at the very least, any approval here may _be confusing as to the approved

use of some of the water covered by this -application.

b. Reed L. Walker has admitted in deposition testimony that he has

never owned or used any water conveyed through the Farr &Harper Ditch.

Consequently, Applicant did not receive from the Walkers any water -rights on which to

base this change application or his prior change application.

c. Salt Lake City has appealed the memorandum decision approving

Change Application No. 57-9301 (a18075) on the ground that Applicant did not own the

underlying water right and therefore lacked standing to file the change application. The

appeal is pending in -the Third Judicial District Court of Salt Lake County, State of Utah,

Civil No. 950906811 AA. The State Engineer should reject or withhold a ruling on the

current change application until the court firnal~y determines whether the water right

Applicant purportedly received from the Walkers is valid.

d. Applicant does not own the remaining -water rights on which the

change application is based. Although Applicant apparently claims to have -received

certain water rights :in Farr &Harper Ditch from the Harold W, Nielsen Revocable Trust

and James D. and Janice L. -Ricciardi, Salt Lake City is informed and believes that

3
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those grantors did not have valid water rigt:ltsin Farr & Harper Ditch to convey to

Applicant. Any Farr & Harper Ditch water they owned eitherwas not appurtenant to the

referenced land at the time of the purported conveyance, had been wholly or partially

forfeited for non-use, or, at best, was supplemental to other water used on the land.

e. Ap~licant seeks to enlarge and has overstated the quantity of

water to which he would be entitled even under the alleged current use. He claims to

be entitled to 26.5 acre-feet of water to irrigate 3.2 acres of land -- a duty of 8.3 acre­

feet per acre!

3. The waters of Big Cottonwood Creek are fully appropriated; there is no

unappropriated water in this source or its tributaries available for appropriation by

Applicant or anyone else.

4. The proposed change of points of diversion, place of use, and nature of

use will impair existing water rights, including those of Salt Lake City, and will :interfere

with the more beneficial use of the water for municipal and other :public purposes.

Among other thingsl Salt Lake City will 'be deprived of a,portion of its water supply, and

its rightswill otherwise t>e impaired, if the change is approved based on Applicant's

invalid, non-existent water right. Additiol'lally, Applicant proposes to enlarge his

alleged right by establishing constant, year-around underground water sources in Big

Cottonwood Canyon; by contrast, the Big Cottonwood Creek Morse Decree limits Salt

take City and other water users to varying -flows in -Big Cottonwood Creek and its
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tributaries, and restricts proportionate usage of winter flows. Applicant's proposed

upstream diversion will interfere with Salt Lake City's rights to a proportionate share of

Big Cottonwood Creek water. Applicant snol:Jldnot be allowed to improve his source of

supply by change application.

5. The proposed change of points of diversion, place of use, and -nature of

use would not be physically and economically feasible. Applicant proposes to establish

and divert water from ftve underground wells, in addition to diversions from 33 surface

points of diversion in Big Cottonwood Canyon, to supply the year-around domestic

needs of 59 families. Applicant will not be able to provide adequate water to those

families since Salt Lake City is informed and believes Applicant did not acquire any

underlying right to Farr & Harper Ditch water or, at best, that water was strictly

supplemental to other water used on the referenced land.

6. Applicant has not demonstrated, and cannot demonstrate, that he has the

financial ability to develop the proposed wells and numerous other points of diversion

and conveyance facilities contemplated by this change application.

7. This change application was filed in bad faith and for purposes of

speculation. Applicant does not own the multitude of acres of public and private land in

approximately 44 sections described in tne application as the proposed place of use,

nor does he have agreements with landowners allowing him to supply them with water.

Salt Lake City is informed and believes that the Utah Public Service Commission has
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not issued Applicant aCertificate of Convenience and Necessity authorizing him to

supply water for the proposed uses, as required by Utah Code Ann. §§ -54-2-1 (26) and

54-4-25.

8. Approval of this change application is not in the public interest and would

prove detrimental to the publ.ic welfare since:

a. It will interfere with Salt Lake City's more beneficial use of this

water for municipal purposes and for the public good within Salt Lake City's municipal

service area;

b. It will unreasonably affect public recreation and degrade the

natural stream and riparian environments of Big Cottonwood Creek; and

c. It will have an adverse impact on the water quality of Big

Cottonwood Creek.

For these reasons, this change application fails to meet the requirements for

approval contairled in Utah Code Ann. § 73-3-8. Salt Lake City hereby requests a

hearing on its protest and prays that the change application be rejected.

Please send copies of all notices and other correspondence regarding this

change application to the undersigned at the addresses shown above, and to:

LeRoy W. Hooton, Jr., Director
Department of Public Utilities
Salt Lake City Corporation
1530 South West Temple
Salt Lake City, Utah 84115
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DATED this 26th day of March, 1997.

n E. Clyde
Stephen B. Doxey

1&'~LJ1
~OPMer E. Bramhall
Assistant Salt Lake City Attorney

Attorneys for Protestant Salt Lake City
Corporation, Department of Public Utilities
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