
PROGllBSS COKPAlfY. a oorporatlon,

Def.D4aDt.

Plaintiff.

TS.

-----------------------------

D lIUnlO! OOtJllf. 'l'BIID .nrDlOUL DlS'rIlICr, lULT UD CotJftT. U'l'.&a

SJI.T LAD Cny. a lIWI101pal
oorporatlaa.

121" 117 ..ld C1ty for the purpose ot euppl71ng the people of aaid

01t7 and eald oity wlth _ter tor do_,tl0. oulinaryad.•pr1akl

P1rpOl•• and f.r tlr.. •...r md ..111tarT p1l1']lo••a and other pllbl1

ll'or a osuae ot .otlon agalnat deteD4ant plalnt1~:t .a,.:

1. 'l'hat plaintiff 1. nO'.? and at all U .... hert1.tter

I118ntioneel wa•• 1IUl101pa1 oorporatlon organiz.d and u1.ltiIll1lD4.r

the 1.... ot tJ'tah. 1; ont, a oit7 of the :tint olaa,;

a. That d.:r,n4ant 18 now and at all ti... h.rtb _ntton"

1I8S a oorporatlon organ1 zed and ul8t1IJg under the la•• ot Utah;

8. '!'bat .ald Salt LIlt. Clt7 ha' a popula tl OIl ot allod

100,000 people and 18 gr01Jlng rap1417;

-I. 'l'hst .. id C1t)' 11 now and at aU tl••, bare 1IIathr IHD­

tloned wae the owner ot a watlr syatem IJalntall1ad and oondute4 •

6. i'hat B1g Cottonwood Cre.t 18 a str.all ot potable .at.r
T

wh101l eaerg., :fro. a C&n7on OIl ths ••,t 'lOpe ot tll. .eatoh

lIount&ll111, about ten .Uee aoutll..aterly :trom Salt :Laks CU7, 111

Salt Late C01IDt,. utah; that .ald StH Laks Clt7 In the ,.r 1'01

blI11t at gr.t expell•• mel owns and .1ao. th. on.d and aa1u*a111

• r ••eryolr In ea14 ore. n.r the aodl of Il1« Oott_ood 0"011

and a otndu1t ext,h41D8 trOll aald reauYolr to Salt Lake Clt, and

IODlllOtill8 w1th the ra,erTolr water ma1na &lld watsr 8)'8tam ot aald

o1t,. 1l110b oondQtt. water froa ..ld Big Cottonwood r ••erY01r to
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1&14 01 ~1 for the P1Il111o ue. atore"14;

6. That ae14 01t7 obtaln. lio,C or lta total water npp17

tr__14 res~olr ln B:l.g CottolllJ004 CaqrOll: that ..14 reaerYolr

1. supplled wlth water by meane of ee14 Big Cottonwo04 Creek and

tributarles thersto and d.rlTee no water from &Il7 other aouroe: t

,hat 88.14 r.e.rTolr 1. s1t1l&te4 ln the east halt of Seotlon 2&,

1'owl18hip 2 South, 1laIIge 1 :saet, in Salt Lake OOllJ1t,. Utah;

7. That the rla- ot said Big Cottollwood Creek Teti.. at

d1tterent sea.ons en4 in 41tterent ,ear.; that ..ld TartaHon d­

ten4. rrom 10 or 20 seoon4 teet or 1.s8 ln wlDter tlme up to

about 350 s.00n4 reet in late .pring and .arly _er;

8. That there are now and ror manr ,_rs last ,..t. torit.

for lIore than twent7 Teare la.t paet, haT' been at least uute'll

dltolle. and oanale taklng ".ter fran _14 oreek for the u.e and

euetmanoe of the people and lands under ••1d dl tohes; that .0..

of .ai4 d1tohas ars anoient dltohee bU11t When 8&11: Lake ValleT

was being first settled and others of sald ditohes .re surplua

41 tohes:

That .U the watere ot eald ore., bo'th prl_rr water and

aurplus weter. "ere ~117 and oo~l~e17 taken on4 appropr1a1:.4
~ fa..:..!

117 1&14 ditohes long lor to the ,.r 190'f. an4 all the watere 0
II-

..14 oreek, both primer, end surplus, were taken, appropriated an

uee4 11, s&14 land. and 41toh.. tor the irrtgation of the lande

urIller Mld 41tohe. and for the dom.stio end oulinary use. ot th.

people l1Ting UIld.r ..14 ditolles:

II. That rrC. anolent time. the ClIrn.r. ot .a14 o..ls alll

41tohes In 41 Tiding and apportloning .ald or.ek reekOlled &114

appnltiont4 the _t.re thereor in tenu of .iz1ii.1:he; that i ••

the entire now ot .ai4 ore. wa. 4ee.84 to oO.sl.t of slxtT

part. and to eaoh 41tab was ginil a 0 ertain naaber of s1st letha

or fraction. of a a1:ztleth;

-2-

User
Highlight

User
Highlight



10. rb&t OOllt lnuoUl1 for Mr. than fort, ,.ar. prlor to

the ,.ar lifO' the H111 Jlttoh, tb, Big Dl tob alll the I.olrer 0..1

had all tall:en allil ua4 water both priMlY aDd .1Irplaa fre- aa14

or••k at all eel80lle tor the irr1gation ot land. blneath la11l

41 tolaa. and for the 40.atl0 and oullnary ua.e ot tb. peop1,

111'1118 below ..14 4Uob•• and .or the watariJJg ot all kim. of

oattl. and Itook;

11. That llI1.d three ditOMII eaoh appropriated, took and

'use4 and 0\7ng the fol1owiJJg am01Ult e ot watar from .ai4 orlek,

towlt:

Darlng the irrigatlon lIe..on, whiah 11 from abOlit April 1.10

until Ootobar let or eaob ,ear, and "han the flow of llaid oreek 11

more than 120 oubl0 feet per II1Oon4 and 40ae not exa.,d 3e1-1/1

oubio teet per .,oond:

Lower Canal - - - - - - - 5.12 .1zU,th'

Big D1.tob - - - - - - - -10.23 •

Hill Dltoh - - - - - - - - - - - - - - -1.21 •

An4 Wb'D thl now ot 81id ....t.r in .a14 or,ek ill the

irrigation lIea.on 4011 11010 ezo••d 120 .800114 te.t:

Lower Oanal - - -T- - e.8 .1Jtt1.ltha

Blg Ditoh - - - - • - - - - - -17.1 •

B111 Dl toll - - - - - - - - - - - - . - &.18 •

JAd daring tbe DOII-irrlgatlol1 ....on. that 18, fi'om OOtob

lilt to .£pr11 1.10 of .aoh Tear when the .f10w of .aid or,ek i. eo

.800114 feet or ].a •• :

LclIrer Canal - - - - - II.N. .1xU,tb.

Big Ditoh - - - - - - - -111."11 •

8111 Ditoh - - - - - - - - - - - 1.96 ..

fllat the B1g Dihll Irrigation COIa}l8Q1 11 all4 for an7 rear

has bean a oorporation. 10 Qlr1t. an lrrigation oo~ 01llling a.

oparatlD« the ..ld Big D1 toh;
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That ln addltion to the wattrs of the Big Ditoh, the LOIlfIr
-./.,...:./'"'hI ..:.:t:~ ,

canal and the Hill Dltoh said City J.eo then owned and stn1 0'llll8
A

the right to *tore. oonserTe and us. 1n ita 40n4u1t 120 seaond fe

of .urp1us wattr ln reaerToir. at ths head of and near the he.d 0

Il1g Cottomrood Conran known a8 -I!1u Lake Gu10h rsaerTolr. and

fila. the lIIB COU: CIlwood Lowtr CUlA1 CO~Q 1& alld ror

~ 7tar. ha. betn a oorporatlO1l. t01l11:, lUI irrigatlon 0081JNU17.

oWll1llS and operat1ug the sa14 Lower canal;

That the HU1 D1toh at all U .... s hereln ment10ned 'TIU CJIftIe4

and operoted by 111IIIIeroue peraons Jo1.nt1y;

12. !hat in JuDe 11106. salt Lak. 81tr IIIBd. s.parate OOD­

traotll with s.ld Big D1toh Irr18ati_ COIll~ZIT, sald Blg Oottollwood

Lo_r Canal COIllp&ll7 and the sald owners at the Hill Dltoh, wh.rtlll

and whsrebr lt e:tahangtd oanal waters tJDIll utah Lake with eaoh ot

laid d1tohes tor the wsters at lllg Cottonwood Creek With aguement

therein perm1ttlIlg Aid C1ty to take s&1d Big Cottellwood water 01110

ot said ditohes and to dinrt it lnto sald olty OOnduit; that ln

addl t10n to the aboTe ....aters ln sald Big Cottonwood Cre. &ald Cl ,

alao owned and hed the right to take into lts oonduit byappro­

prlation _d. tor that purpose and allowed by the state EIlglJl.er

on October 21. 11108, fortr-eight and a/l00 seoond feet of Burp1118

water durlng the non-lrrigation ...lIon;

13. That in iebruary, 1907, sald rogreas COIlpaQ7 the

defendant h.reln, broQght an aotion a all18t Salt Lake Clt7 and

eaoh end elnrJ' other OI'ner of or olai_nt ot water in said Big

Cottonwood Creek ln the Dlstrlot Court of Salt Lakt COllllt,. statt

of Uteh. to han all the Tar10ue water rlghts ad olallU to water

rlghts determlned and adJudioat.d; that ssid oity and an eaid

owner. ot water appeared ln ald aott on and III&d. answer ad iSIl1l.

therein; that laid aot10nwal trled ln 11108; that on the l3thdq

of J.prU. 1914.. sald oourt duly ude and gaTe jll4gmtnt in Baid

8OtiOIl;
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LU:e .17. Lake Ilartba, Lake Phoebe and Dog Lake re.erYolrl, and to

nOIF the 88me 10llll laid Blg Cottonwood Creek lnto It. releryolr I
It the lIOuth o~ aald CUI70D and'take tha lame Into .&1d olZl4ll1t

to 8&ld 01ty;

That 8&14 olty aDllWere4 ln _ld aoUon and thereln let up

an4 olai.ed all 1tI 881d rights aboTe 4taoribe4 ill am to the

..tere o~ lIa14 oreek and sald relerYolra at the head of .ald oree ••
14. Tlult ea14 oourt blYing trie4 said aotion and hanng

heard and ooneidertd the efldenoe thereln on April 13, 1914. duly

_dt.ga.,t and tiled Its findlngl o~ faota.ooncluslone o~ law an4

deoree in eaid aotlon;

15. That in and b1 sald ~lndinge. conclualona and dtoree

aaid OOll1't co'nred. oonllUered and dieposed of and adJudioated

all the waters, water rlghtl, equities and lAtertsts In laid Big

(fottonlvood Creak and tributaries thereto and reservolrs at the

head o~ said oreek;

That In Bald findingl seld oourt ~indll that long prior to

the oommenoernent of seid aotlon all the waters of sai4 oreek

e%C ept pooll bly some water thereln in pe ri ode of extnllltl.7 hlgh

flow had baen appropriated by the partlee to eald aoUon and

their predeotlleora;

That sald oourt in said aotion and in 8814 deeree fUrther

found, adjudged and decre ed that 8&lt Lake CUT bT and under Ua

oonraot. o~ exohange with eaid Big Dltoh CO~U7••aid Lower

C&Dal COIl}l8D1 and lald Hill Ditoh 8"Ders. owned. held and bad the

right to ta e snd dl"trt into 1 te oonduit and oOllduot to salt lall:e

01 t7 all tile water eet forth and d ..or! bed In paragrapha '0•. 11
~/"and 12 hereof; laTt and a%Capt a llaitailo_1 paoe4 lIpClD tile

I'-..

1ID0unt of Bill Dltoh .ater eaid oondu1t oould take In this _JlIIer;

that &aid oity w.e not 11100l'14 or gi"en the right to take Into ita

oonduit an.y part of the waters 0 8814 orll. arising in the bed o~
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8all oreek below 1:he Big DUoh llaIII;

That llaid oour1: in eu d aotion mel deore. ~ther adJudg.el

anel deor.e4 that 8&1d Salt Lake Cit)' owneel and ....uti Uet to

haTe and to takl into ita eaid oondtUt and oonduct to lIud Cit)'

.8.8 II'OOD! teet of the surplus "at.r8 of .14 ll1g Cotto_ood Cree.
lleaeon

.hen.nr in the non-irrigetionLof eaoh 7'-1' there 18 water in 11&14

oreelt in .xoe!lll of the _terll awarded to other partin by ea1d

deoree; 11&14 right being the l18id appropriation of said cit,.l1cnr.

ed b7' the State Engineer of Utah Ootober 21. 1908.

li. That on or about September lfi, 1909. whil. laid acti

wal pendJ.1I6 and before ..14 aoU 011 wae deoid.d, the defencl&nt

h.r.in 1Dad.. and filed with the State Engineer of Utah an appl10ati

Bo. 2692, to appropriate 100 seoond feet of water from ..i4 Big

Cotto~ood Creek for power purposes, wherein and whereh)' it ..ked

lIaid State Eng1.neer to give it authority and permission to 41 .....n
and tek. ::trom 88i d Creek st II point 87•• fi Borth ancl 10&6 flllt Baet

from the centlr of Seotion 26, oWDship 2 South, Rangl 1 Ia.t.

S.lt e Bait and eridlln, in Salt Lakl CountT, Utah, one hUDdr

eeoond feet of water from JanuaI7 lilt to December let cf • oh fI&r

and to conduot the lIame b)' means of a pipe Sixty inchell ill d.1am­

Iter a dilltanoe of 7700 filet to a point 1120 feet b.l_ ..14 poid I
of diY'ereion and there to UIII eat d "ater on ..tel' whlelll to dlnlo)!e

power 8nd to return lI.id _tel' to .ai d oreell: after lI&id .1 at •

point 66 felt e.et of 8.otiOll 23. lIame township and rang. in md

Salt :Lake County;

16. That lIBid Engineer in ebrua17 and Waren, Ino,
publ1.lheel notioe of 11&14 application, whioh publioation"all 00.­

plete4 IJaroh 21, 1910, and .aid Salt Lake City 1fitb1n thirt7' daJe

theretree, toW1.t, on !pril 20, 1910, filed itll protellt as-inet e.i4

appl1oation 1fith eaid Statl Engineer;
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Itiorn')'8 for PiaIntiff.

WHERIP<EB plaintiff prqs th t the order of _1d Stat.

_In.er allCllfing eaid appl1oetion of said dlfendant bl re?oll:e4

&lid abulled, and that It be adJ1ldSl4 and deoreed that 1I&1d

applioant take nothlng end that .ai4 oit1 le the owner of all the

r1ghte It hereln set. forth and

jIf,16-d, co. • 4'

'!'hat thereaner. towU, on Oo1oober 18. 1911, "i48tate

la8ineer denied .aid prote.t and and allowed eaid appl1oetloa;

That WithlJl a1xt7 cla7a attn ..id state :BD81n..r allonC

.. ld appl1oatlC11:l, tOlFit, 011 Deoellbar 21, 19U. aald 8IJ.tI.alte 0110,

b.san tMa aotlarJl and notLti ad aei d 31;ate Englne er of tile e..

l_ecl1atel;y thereatter;

16. that tha po1Jlt at whioh 8aid dafendant intalld' and

e.lk. to appropriate ..14 _tar an4 de.ori btl in hi. applloat1011

18 aboTe the intake of the aald oit7 conduit &04 the point at

whioh It 41sohe.rge••eld water upon Its Wheels Is below the 111­

take ot aaid 01t7 oonduit, and sald applioation. If allowe4, would

perll11; the defen4ant to take all tile water In aald oreek lIIlrlng a

greater portlon of the ;year and lea" plaintiff'. oondui t 4r7 anil.

llselesa and rob the people at sald oU.! of weter;

That there was no surplus water or any water at ea14 point

for .ald defendant to take or appropriate at the tll111l aaid ~pl1­

oati 011 was Dade and f 11ed or a ta Il7 tilDe 81nce then;

!hat the rights of 18id oi1;, to take the watere of .aid

M.g Ditoh, said Lower Canal and 8814 li111 Ditoh, and the laid

.8.8 .eooD4 feet of lIll1'p1us water b1 It appropriated and tha

waters bT it appropriated for .torage and Use in ..id r.eer?oirl

at the head of said ore. whioh rlghto. are all e et; forth, de.­

or1bea en4 oonfirmed in laid Jucl6,.eot aboye mentloned. are all

prior to and paruo1lllt to the aUlse& appropriatlon of clIfendant,

and s.i d rlght. leave noth1llg In la1d oreet at 881d polnt for

clefenaant to take or approprlate.
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BublOrlbed and ."orn to b.:tore .. t*

h'O~ 4&7' of Y......, 1tU,
. T ~

It).\-g, OT>h}, ;;...--;\~_&>--­
~iil.Z7~

, 88.

\3\\

true.

Ie S. lllDlIllll be111l! 4u11 ."ona, •.,.: that lie 1...

otnoer of Balt Late CUy, the pla1ntiff 1.n the abo'n entU1.a

.otton, t0101t, 1te C1t7 Attorne7; that he bae r.a4 the fore801Jllr

compla1nt, and mon the contente th.reof, and the .... i. tna.

of hie own mlllWle4ge. uoept a. to matters ther.in .tatta GIl la­

formatlon and bell.f, end as to thoee matters be b.l1.... it to ~e

\
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