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IF DISTRIO? COURT, THIRD JUDICTAL DISTRICT, SBALT LAKE COUNTY, UTAH,

SALT LAXE CXTY, & munioipal
aorporation,

Plaintiff,

)
{
3
vs. (: ﬁrf’f‘(‘ﬁ&“f
{
)
(

FROGRESS COMPANY, a oorporation,
Defendant.

?or & cesuse of eotion sgainst defendant plaintif?f saye:

l. That plaintiff i1e nov and at all times hereina fter
mentioned was & minioipal ccrporation orgsnized and existing under
the lews of Utah, towit, a oity of the first olass;

2. That defendant 12 nov and at all times hersin mentioned
was a sorporation organized and existing under the lava of Utah:

S, That said Salt lake City has e populition of about
@Esopie ana 18 growing rapidly;

4. That said City 1s pow apd 2t 8ll timee hereinafter men-
tioned was the owner of 2 water aystem maintsined and conduoted and
used by sald City for the purpose of supplylng the people of said
@ity snd said oity with mater for domeetis, culinary and sprinkling
purposes and for fire, sewer and sanlitary parposes and other publie
purposes;

6« That Big Oottonwood Creek is a stream of potabdle water
whioh ererges from s Canyon on the west slope of the Wamatoh
Mountainas, about ten miles sontheasterly from 3elt Jake City, im
Salt Lake County, Utah; that said Salt Iake City in the year 1908
tuilt at great expense and owns and eince then owned and maintained
8 reservoir in said creek near the moukh of Big Cottonwood Ogmyon
and a obnduit extehding from sald reservoir to Salt Lake (ity and

ponneating with the reservoir water mains and water system of sald

eity, walch condubts water from said Big Ootionvcod resmervoir to
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said eity for the public umes aforesaid:

6. That ssid olty obtaind BOF B2 its total water supply
from said reservoir in Big Cottomwood Canyon; that seid reservoir
is supulied with water by meane of eaid Big Cottonwood Creek and
tributaries thereto end derives no weter from sny other msource; t
bhat sald reservolr is sitvated in the east half of Seotion 25,
Township £ Sonth, Range 1 Eaﬁt, in Selt Lake County, Utah;

7. Thet the flow of sald Big Cottonwood Creekx vaties at
different seasons and in different years: that said variation ex-
tends from 10 or 20 secoad feet or lsss in winter time unp to
sbout 350 Beoond feet in late spring and early summer:

8. That there are now and for many years laet past, towit,
for more than twonty yeara last past, have heen at least nineteen
ditohes and canale taking weter from amld oreek for the use and
sustenance of the people and lands under said ditoches; that some
of said ditohes are anclent ditches built when Salt Lake Valley
was being first settled and others of szid ditohes are surplus
ditoches;

Thet sll the waters of said oreek, both primary water ani
surplus water, were fully and completely taken and sppropriated
by sald ditc’ﬁoiaﬂszoﬁé:gb;ior to the year 1907. and a1l the waters of
said oreek, both primary and surplus, were takem, appropristed and
used by said landes and ditohes for the irrigstion of the lands
under esaid ditohes end for the domestic and culinary uses of the
people living under said ditohes;

9. That from ancient times the ovnere of said canmls and
ditohes in dividing and spportioning eaid sreek reckoned and
apportioned the waters thereof in terms of sixtieths; that is,
the entire flow of sald oreek was leesmed to oo simt of eixty
parts and to emoh dltoh was given a oertein pumdber of mixtieths

or fyaotions of a sixtisth; |
-2—
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10. That continuomaly for more than forty yesrs prior to
the year 1907 the Hill Ditoh, the Big Diteh and the Lower Canal
imd oll taken and used water both primary and surplus from sa1d

oreek at all seesons for the irrigation of lands beneath said

ditohes and for the domestio and oulinary uses of the people
living below said ditohes and for the watering of all kindas of
oattle and stook;

1l. That said three ditohems each sppropriated, took and
used and ovned the following amounte of water from sald oresk,
towit:

During the irrigation meamon, which is from about April last
until Qetober 1Bt of esch year, and whan the flow of said oreek is
more than 120 ouble feet per second end does not exceed 35l-1/2

oubic feet per seocond:

lowar Canfl « - = = = = = = - - = - - = 5.12 aixtieths
Blg Diteh = - = = = = = = = = = = = « = 10. 28 "
H111 Ditoh = = = - = = = = = = = a2 = = = 1.21 "

And when the flow of said water in said creek in the

irrigation season does not excesed 120 second feet:

Lower Canal - = - - - - - V- = = = = = = 5.8 sixtieths
Bilg Ditoh = = = = - = - = = - = = - == 17.1 "
Hill Ditch. - e M ow = - = m s = e - = 2.13 L

And during the non-irrigation season, that is, from Ootober
1st to April 1lst of emoh year when the flow of sald creek is 60

second feet or leos:

Iower Cenal = = - =« = = = = = = - - = = 5.%4 sixtieths
Big Ddtoh = = = = = = = = = = « = - - = 156.76 .
Hi11 Ditoh = = = =« = = = =« = = = = = = 1.96 -

That the Big Ditch Irrigation OCompany is and for many yeard
has been = ocorporation, towit, an irrigstion company owaing and
operating the said Big Diteh;

-
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That the Pig Cott miwood lLower Cemal Compeny 1s and for

zany years las besn e corporation, towit, an irrigstion compeay,
owning and operating the said Lower Cenal;

That the Hill Ditoh at all times hereln mentioned was owned
end operated by numsrous p..rsona Jointly:

12, That in June 1905, Salt Leke @ity mmde separate con-
traots with said Big Ditch Irrigation Company, said Big Cottonwood
Lower Canal Company end the said owners of the Hill Diteh, Whersin
and whereby it exchmnged cansl waters from Uteh Lake with esch of
eaid ditohes for the waters of Big Cottonwood Oreek with sgreements
thersin permitting said City to take said Big Cottamwood water out
of said ditches and to Adivert it into said oity conduit; that in

addition to the above waters in ssid Big Cottonwood Creek said City
8lso omed and had the right to tske into 1ts oonduit by appro-
rriastion made for thet purpose and ellowed by the State Engineer

on Oatober 21, 1908, forty-eight and 8/100 sesoond feet of aurplus
water during the non-irrigation seasorn;

15. That in debruery, 1907, sald Iirogress Compeny the
defendent herein, brought an sction asainat Salt lake City and
each and exery other orner of or claimant of water in said Blg
Cottomvood Creek in the Distriot Court of 3alt Lake County, otate
of Uteh, to have all the various water rights mand claims to water
rights determined and sdjudicated; that sald oity and all said
ownere of water sppeared in sald sotion and made answer and issue
therein; that sald sotion was tried in 1908; that on the 13th day
of April, 1914, seid court duly mede snd gave Judgment in said
sotion; -

That in sddition to the waters of the Big Ditoh, the Lower
Cansl and the H11l Ditoh a/aTE/ {4y 6180 then owned and still owas
the right to store, oona/o\rvo and nse in ite donduit 120 second feet
of surplus water in reservoira at the head of and near the head of

Big Cottonwood Canyon kmown as {win Lexe (ulch reservoir, and
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F lake layy, Lake Harthe, Lake Phoebe snd Dog lake reservoirs, and to
flow the same down said Big Cottonwood Creek into its reservoir
et the mouth of said Canyon and take the esame into eald oconduit
to ssid olty;

That said city answered ir sald aotion snd therein set up
and oleimed all its maid rights shove desoribed in and to the
waters of paid oreek and sald reservoirs at the head of maid ereel;

14. That 8eid oourt leving tried said action end baving
heard and considered the evidence therein on April 13, 1914, duly
made,gave and filed ita findings of faots,conclusions of law and
deoree in eaid aotion;

15. That in end by said findinge, conelusions and deoree
said ocourt eovered, consldered and diesposed of and adjudisated
21l the waters, water righta, equities and interests in said Big
fottonmvood Creek and tributaries thereto and resservoirs at the
hesd of said oreek;

That in seld findings s:id court finds thet long prior to
the sommencement of ssld mction all the waters of sald oxresk
except poesi bly some water therein in periods of extremely high
flow had been appnroprieted by the perties to seid action and
thelir predecessors;

That esid couwrt in ssid ection and in said decree Turther
found, adjudged and decreed that Zalt Lake City by end under its
conkract® of exchenge with paid Blg Ditoh Company, said Lower
Canal Compeny end said lill Diteh gwmers, owned, held and had the
right to ta%e and divert into its oconduit and conduet to Salt Iake
Oity =all t‘he water get forth and desoribed in paragraphs Nos. 11
end 1;:}:51:‘9’0)?; save and except a limitatiomwas placed upon the
smount of Hill Ditoh water seld gconduit oould take in this manner;
that eaid eity was not allowldd or given the right to take into its
sonduit any part of the witers of sasid creek arising in the bed of

whe
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said oreek below the Big Diteh Dam;

That said court in seid aotion and decree further adjuiged
and decreed that seid Salt lake City owned and wes entitled to
have and to tske intc ite ssld conduilt and conduct to ssld Cilty
48.8 Beconi feet of the surplus waters of eaid Big Cottonwooed Cresk
whenever in the non-irrigsggggzgf each year there is water in aaid
creek in exoess of the waters awarded to other parties by said
decree; maid right being the sald sprropristion of ssid cityallow-
ed by the State Engineer of Utah Qotober 21, 1908.

1t. That orn or abont September 16, 1909, while said actiom
wad pendjng and before sald aotion was deoided, the deferndant
herein made and filed with the State Engineer of Utah an appliocation,
Eo. 2692, to appropx:iate 100 seocond feet of water from said Big
Cottoowood Creek for power purposes, wherein snd whereby it amked
said State Engineer to glve it auwthority and permission to di vert
and take from sald Creek at & point B74.6 North and 1066 feet East
from the centexr of Seection 25, Township 2 South, Range 1 East,

Salt lake Ease and tieridian, in Salt lLake County, Utah, one hundred
seoond feet of water from January lst to Deoember lst of ssoh year
and to conduet the same by means of s pipe sixty inches in diam-
dter a distance of 7700 feet to a point 320 feet below assid point
of diversion and there to uwee ssid water on water whesels to dbdvelope
powsr end to Teturn said water to sald oresk .aftor esid vmse at a
point 66 feet eaet of sestion 23, sare township and range in eeld
Salt Iake Connty:;

16. That seid Engineer in Mebruary and Masroh, 1910,
published notice of said application, which publicatlon was com-
pleted Maroh 21, 1910, snd said Salt lake City within thirty days
therefrom, towit, on April 20, 1910, filed ite protest against said
application with said State Engilneer;

=6~




Thet thereafter, towit, on Ootober 23, 1911, said State

Engineer denied seid protest and and sl lowed eaid epplioation;

That within sixty days after maid State Engineer allowed
said applieation, towit, om Degember 21, 1911, said Saltlake City
began this actioft and notified seid state Enginser of the same
impedi etely thereafter;

16. 7That the point st whisk said Adefendant intands and
seeks to appropriate said water and desoribes in his applicatiom
ia above the intske of the ssid oity condvit ard the point at
whioch it discharges said water upon its wheels is below the in-
take of sald city oconduit, and eaid applicstion, if allowed, would
permit the defendant to take all the water in sajd oreekr &uring a
greater portion of the year and leave plaintiff’'s sonduit dry and
nBeless and rob the people of 3aid oit; of water:

That there was no surplus weter or eny water at said point
for said defendent to teke or appropriste &t the time said eppli-
cation was made and filed or ata ny time sinoce then;

That the rights of sald ocity to take the waters of said
Big Ditch, eald Lower Canal and sa_id Hill Ditoh, and the said
48.8 seoond feet of surplus water by it appropristed mnd the
waters by it appropriasted for storage and uae in eeid reservoira
at the head of said oreex whioh rightes are all set forth, des-~
oribed aund confirmed in smid julgment above mentioned, are all
prior to and peremount to the alleged approprietion of defendant,
anl aeid righta leave nothing in smid oreek at eaid point for
defendant to take or appropriate.

YHEREPORE plaintiff prays thet the order of paid 3tate
BEngineer alloving said application of said defendant be revoked
axd alnulled, and that it be edjuiged and desreed that eaid
applioant take nothing snd that eaid oity is the owner of sll the
rights it herein pets forth and wnu end all proper relief,

a"_“" . £ CGrre uk“ﬁ..—.
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'BIATE OF UTAH, 0
Qoanty of 3alt Iake, )

He J. Dininny being duly aworn, seys: That he i8s an
officer of Salt Lake City, the plaintiff in the above entitled
aotion, towit, ite Clity Attorney; that he has read the foregolng
oompleint, and knowm the oontents thereof, and the same is trus
of hie own Inmowledge, exoept as to matters therein stated on in-

formation and beslief, and as to thosse mtters he believes it %o be

M Aececicics
B

=

{rue.

Subeoribed and sworn to before me this

L’\‘)‘T—Sﬁ-—, day of J?\Mr_ 1924.

Ot [Taga NSt
otary .

oommisaio:kl expiren
we. LN \O\L"T
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