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19. POINT(S) Of RETURN
The amount of water to be consumed is __ crs or __ ac-ft
The amount of water to be returned is __ ers or __ ac·ft
The water will be returned to the natural stream/source at a point(s): _

20. NATURE AND PERIOD OF USE

'/ ~: , . i

Stockwatering:
Domestic:
Municipal:
Mining:
Power:
Other:
Irrigation:

From to _
From 110 _

From to _
From to _
From to _

From 10_..,.".-_

From 6:.;,) 10

.'

21. PURPOSE AND EXTENT OF USE
Stockwatering (number and kind): _

Domestic:~ Families and/or __ llersons
Municipal (name): _
Mining: Mining District in the Mine

Ores mined: _

Power: Plant name: Tljpe: Capacity: _
Other (describe): -,- _

0'frigation: _~_;.........'-.,;.,,_acres. Sole suppllj of acres

22. PLACE OF USE
Legal description of areas of use b\} 40 acre tract:

(r r -lu l :1 -~- ,'.: _:' .-" , I

',I 00 .' 0

23. STORAGE
Reservoir Name: Storage Period: from to _

Capacit\}: ac-fl. Inundated Area: acres
Height of dam: Ceet
Legal description oC inundated area by 40 tract: _

24. EXPLANATORY

The following is set forth to define more clearllj the full purpose of this application. Include an\} supplemental
water rights used for the same purpose. (Use additional pages,of samy siZe if necessary): _

';- .:.,/:,.".,' ,.J .. ~ .>-:~..J/ .• ~•• '::"~- ' :'."=': ,:~-::~ .'i/l-.'",r (:'8.~J ~}:!

, ) • I"
··~r·:',·.-- .. .'.!'J....:.f., .;,'*," ~,...~~_ .• ,. ·'.r"". .-:0' ,o·~ / .'.. ~.: "'o#-.,,~ .'" '",' (:'·""·(1_:·
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The undersigned hereby acknowledges that even though he/she/they may have been assisted in the preparation
of the above-numbered application through the courtesy of the employees of the Division of Water Rights, all
responsibility for the accuracy of the information contained herein, at the time of filing. rests with the
applicant(s).

Signature of Applicant(s)

"..



ASSIGNMENT OF WATER STOCK

This Assignment of Water Stock is mad~ and ~ntered this

day of , 1986 in Salt Lake County, State of Utah, by

and betw~~n Prowswood Company, a Utah corporation (,IProwswood ll
)

and Bert U. Heath, an individual (IIH~ath").

RECITALS

WHEREAS, Prowswood is the owner of a cert~in share of water

stock in the Cahoon and Maxfield Irrigation Company, which shar~

includes th~ right to divert and utilize a proportionate share of

the water and water rights owned by th~ Cahoon and Maxfield

Irrigarion Company; and

WHEREAS, Heath desires to acquire this share of water stock

for use in the dwelling he desires to build at Alta, Utah; and

WHEREAS, the parties desire to enter into this Agreement to

assign this share of water stock in the Cahoon and Maxfield

Irrigation Company, which assignment shall b~come final in the

event State Engineer approval is granted for the chang~

application to be filed by Heath on this shar~ of wat~r stock.

AGREEMENT

1. Price. The total price for th~ share of Cahoon and

Maxfield Irrigation Company's water stock to b~ assigned pursuant

to this agreement shall be $1,000.00. $750.00 is currently in the

possession of Prowswood in the form of two checks; one for $200.00

and one for $550.00. In the event the State Engineer grants

approval of Mr. Heath's change application, H~arh shall promptly

provide a final payment to Prowswood in the amount of $250.00.



2. Contemplated Use of Water. It is acknowledged by the

parties that Heath intends to file a change application with the

Utah State Engineer's office in order to change the place of use,

point of diversion, time of use and perhaps manner of use of this

water. Prowswood agrees to assign the use of this share of stock

for all purposes of this change application and agrees to

cooperate to the fullest degree in furtherance of the approval of

this application. It is acknowledged by the parties that Heath

will bear all costs of filing and other associated hearing costs

before the State Engineer for the change application.

3. Assignment of Water Stock. The parties agree that all

right, title and interest in the certificate representing the

share of water stock in the Cahoon and Maxfield Irrigation Company

shall be temporarily assigned by Prowswood to Heath for the

purposes of the change application contemplated by this agreement.

In the event the change application is approved by the State

Engineer's office and that approval is not successfully appealed,

then the full purchase price for the share of stock in the amount

of $1,000.00 will be paid by Heath to Prowswood. In furtherance

of that total payment, Prowswood shall be entitled to cash the two

checks in their possession in the amount of $750.00 and Heath

shall present Prowswood with an additional payment in the amount

of $250.00. In the event the change application is denied by the

State Engineer's office, Heath shall be entitled to a full refund

of the $750.00 held in account with Prowswood. The certificate of

stock shall be returned to Prowswood and this agreement shall be

2



consid~red null and void. In that event, Prowswood shall promptly

return Heath's checks to the office of Jeffrey W. Appel, Haley &

Stolebarger, 175 South Main Str~et, Tenth Floor, Walker Center,

Salt Lake City, Utah 84111.

4. Warranty of Title. Prowswood hereby warrants that

Prowswood has good and marketable title to the share of stock to

be assigned hereunder, that it has the authority to sell the same

and that upon transfer of that share Heath will acquire good and

marketable title to the share, free and clear of liens,

encumbrances, options, proxies, charges and any other adverse

interests of any kind or nature, except as may be specifically

agr~ed by the parties. Prowswood further warrants that all stock

assessments on the share shall have been paid in full up through

and including the date the final transfer of title occurs.

5. Notice. Any required notice should be given to the

parti~s hereto in writing, by certified mail, to the follOWing

addresses:

Bert Heath
c/o Jeffrey W. App~l
Haley & Stolebarger
175 South Main Street
10th Floor, Walker Center
Salt Lake City, Utah 94111

Prowswood

6. Binding Effect. This Agreement shall be binding upon

the parties hereto and their heirs, successors, assigns and

administrators. The foregoing constitutes the full and complete

agreement by and between these parties and shall supercede all

3
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prior oral and written discussions or representations between

them.

7. Reservation of Action. Prowswood shall take no actions

chat would adversely affect any change application or other

application filed by Heath to change the point of diversion,

nature, time or place of use of the water and water rights

represented by the share being acquired hereunder. Nothing

contained herein shall be construed, however, so as to prohibit

Prowswood from using, developing and filing change applications of

its own, either individually or in concert with others, based upon

other shares of stock owned by Prowswood in Cahoon and Maxfield

Irrigation Company.

8. Default. In the event of default by either party to

this agreement, the defaulting party shall be required to pay all

costs and expenses, including a reasonable attorney's fee,

incurred by the non-defaulting party in the enforcement of terms

of this agreement. Written notice of default shall be provided to

the defaulting party by the non-defaulting party as outlined above

and defaulting party shall have five (5) days from the request

thereof to cure the default.

IN WITNESS \ffiEREOF, the parties have hereunder set their

hands on the day and year first set forth above.

PROWSWOOD COMPANY

By
"='I-t-s------------

BERT U. HEATH, an individual

4



ACKNO\o/LEDGEMENTS

same.

____________~_, 1986, personally appeared
who being by me duly sworn, did

of Prowswood Company, and
behalf of said corporation by

acknowledged to me

)
) 55.

-------)County of

On che day of
before me
say thar he is the
that said instrument was signed in
authority of its bylaws, and said
that said corporation executed the

Stare of Utah

My Commission Expires: Notary Public Residing in

State of Utah

Counry of

)
) 55.

-------)

On the day of , 1986, personally appeared
before me Bert U. Heath, the signer of the above instrument, who
duly acknowledged to me that he executed the same.

My Commission Expires: Notary Public Residing in

5



LB.B KAPALOSKI

GBBALD H. KDlOHOJDl. P.C.

BILL THOMAS PBTBR8

GRBOOJlY L. PROBST

MAlly ELLEN' SLOAN

JAMBS W. CARTBR

KAPALOSKI. KINGHORN & PETERS
ATTORNEYS AT LAW

• BZCHANGB PLACE, St7ITE 1000

SALT LAKE CITY,llTAB 84111

July 21, 1986

TELEPHONE 801 884·8844

Bert U. Heath
520 North Center
Gaylord, MI 49735

Dear Bert:

Good News! Prowswood Company has agreed to give you an
option to purchase one share of Cahoon and MaY-field Irrigation
Company for $1,000.00. The option amount is $200.00. The term
of the option will be for one year or until you receive approval
of your Change Application by the Utah State Engineer to use the
water for culinary purposes in conjunction with construction of
your house at Alta.

I have made contact with Ron Hansen of the Salt Lake County
Health Department. He and I and probably Rex Loker are going to
visit the site to make a determination as to whether the Cecret
Lake subdivisionrs water system will meet County Health Codes and
can serve as a water source in satisfaction of the requirement
for you to obtain a building permit. I have also written to Mr.
Nebeker requesting information regarding the hook-up fee to be
charged by the Cecret Lake subdivision Water Association and to
obtain written authority to make that hook-up.

The next step will be to file a change application with the
State Engineer to change the point of diversion of the water and
the nature and period of use so as to permit you to use it for
culinary purposes in the Albion Basin. I am anticipating some
resistance to the proposal from Cahoon and Maxfield Irrigation
Company, who may file a protest to the application.

There is considerable case law on the subject, and I feel
very strongly that you, as a shareholder of Cahoon and Maxfield
Irrigation Company, have the legal right to change your point of
diversion even without the consent of the irrigation company. !
anticipate that, even should the irrigation company protest, the
State Engineer will approve of the change.



Just to be prepared for the worst, it is possible that
Cahoon and Maxfield Irrigation Company would appeal the State
Engineer's determination to the District Court, or that the State
Engineer may deny your change application. In either of those
events, it would be necessary to obtain the Court's decision as
to your right to change your point of diversion and to utilize
the water for your own purposes.

The opinion of Lee Kapaloski and several other of the heavy
hitter water lawyers around, is that shareholders do, in fact,
have the right, even without the consent of the irrigation
company to change the points of diversion and nature and periods
of use of the water represented by their ownership of such
shares. I believe that there is controlling Utah caselaw on the
subject and that a court would be obliged to so hold.

In any event, we may be able to finesse the whole episode by
reaching an agreement with Cahoon and Maxfield Irrigation Company
that allows them to save face and give their blessing to the
change application.

Once I have a signed option agreement from Prowswood
Company, I intend to contact the irrigation company to request
their consent and set forth your legal position in the matter.
As things progress, I will keep you informed. If you have any
questions, just give me a call. I hope you are having a wonder­
ful summer, the weather here has been unseasonably cool so its
like an extended spring. Look forward to seeing you when you get
back to town.

Best personal regards,

JWC: jg /

Carter



LAW OF"F"ICES OF"

HALEY & STOLEBARGER
GEORQE: N. HALey
ROBCAT ~ STOLCDAAGER
~C""ACY W. APpeL
STEveN PAUL ROWe:
OCO,.,.ACV w. ~E:ONAAO, P.C.

0" COUMSCL
"RANK E. ~O$$'

TENTH F"LOOR WALKER CENTER

175 SOUTH MAIN STREET

SALT LAICE CITY, UTAH 84111-1950

T[L£PHON e: teoll S31 .. ISSS

April 30,1987

WASH.NGTON. C,C. O""'C:I:

IfrRANI( E. ~oss ONl.Y}
519 C STREeT N.C,

WASHINGTON. D.C. i0002
Te:~EPMONE C2021 547'7424

Mr. Dick Dover
Prowswood Corporation
4885 South 900 East
Salr Lake City, Utah 84117

Re: Bert Heath - Cahoon & Maxfield Irrigation Co~any Stock

Dear Mr. Dover:

In chat Mr. Jim Carter has taken a position with the Park
Ciry Municipal Corporation, I have been advising Mr. Heath with
r~spect to this water rights matter. I have had several
conversations with Deanne Whitmore of your office and she has
indicated the Cahoon & Maxfield Irrigation Company is dragging its
feet on this matter and has refused to transfer the share
certificate on their company books.

This obstruction on the part of the irrigation company does
create somewhat of a problem but I have the following to suggest
by way of a possible solution to this dilemma.

If Prowswood would assign Mr. Heath the share of stock (and I
would be happy to draft the assignment and an underlying agreement
that sets forth our ultimate understanding) then I believe we
could file a change application with the State Engineer's Office
for the purposes Mr. Carter discussed with you and thereby avoid
the irrigation company. While the irrigation company may file a
protest to the application, we likely do not need their consent to
move the water out of the company. As long as there is no
impairment or interference of the company's water rights remaining
within their s~rvice area then there is a chance the application
may be granted by the State Engineer. I suggesr we proceed on
this basis.

I understand that you are holding Mr. Heath's checks in the
amount of $750.00, which amount was to be applied toward the
purchase of this share. At this point in time I would like to see
if we could get the application approved by the State Engineer
and, in the event we are successful in gaining that approval, Mr.
Heath would then pay the agreed upon amount for the share of the
water rights. In the event the change application is not approved
by the Stute Engineer, then the assignment would be rerminated and
Mr. Heath's money would be returned in care of this office. All



LAW ('CES OF

HALEY & ~.'OLEBARGER

Mr. Dic' Dover
April 3, 1987
Page Tv

of thr State Engineer's application cost~ and fees would be
underaken by Mr. Heath and would be at no cost to Prowswood. In
tharProw~wood has been unsuccessful to date in achieving the
requ_red change of title with the irrigation company, I believe
th~ above fee set -up is fair; I hope you agree.

Please contact me at your earliest convenience so we may
discuss the resolution of this matter.

Very truly yours,

HALEY & STOLEBARGER

JWA:pah
cc: Bert Heath
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KAPALOSKI. KINGHORN & PETERS
ATTORNEYS AT LAW

8 BXCHANOB PLACE. 8l71'rB 1000

SALT LAXE CITY. 'UTAH 84111

LBB KAPALOBK1

GBRu.D B. KDfOROJUf. P.e.

BILL THOMAS PB'rBB8
GRBOOBY L. PaOBST

MABY ELLEN SLOAN

JAMBS W. CAJlTBR

August 1, 1986

TBLBPBOHB 801 8M'8,,"

Bert U. Heath
520 North Center
Gaylord, Michigan 49735

Dear Bert:

Several days ago I received a phone call from Mr. Richard
Nebeker concerning the conditions under which you would be
permitted to connect to the Cecret Lake Subdivision water
system. Mr. Nebeker informs me that, pursuant to a resolution
of the Board of the Water Company, the hook-up fee to be
charged is $3,000.00.

He further indicated that the system is not designed to
deliver water in the winter and that several of the Cecret Lake
Subdivision homeowners have installed large water storage tanks
under their cabins in order to store some water from the summer
and fall months for winter usage.

I spoke with Rex Loker concerning the storage requirements
for sufficient water through a winter season, and he indicated
that, based on year-round occupancy, a storage tank of at least
20,000 gallon capacity would be required.

Assuming all goes well with obtaining the Cahoon and
Maxfield Irrigation Water share and in having the point of
diversion transferred to one that you designate, you would have
the option of drilling a well or otherwise obtaining your own
water source.

Depending upon cost and the likelihood of success of
drilling a water well, your money may be better spent in
developing a reliable year-round source of water for your own
private use. This whole consideration maybe rendered moot if
the Salt Lake City County Health Department determines that the
Cecret Lake Subdivision water system is inadequate to support
issuance of a building permit. In that case, you would be
required to obtain an alternate source of water that met with
Health Department standards.



PURCHASE AGREEMENT FOR WATER RIGHTS
(2)

THIS AGREEMENT is made this __ day of , 1999, by and
between • "Landowner" whose address is
_________________; and Sudbury Development, LC, "Sudbury"
whose address is 7746 South 1100 East, Midvale, Utah 84047.

IN CONSIDERATION OF THE MUTUAL COVENANTS containcd hcrein and other
valuable consideration, the receipt and adequacy of'which is hereby acknowledged, the parties
hereto agree as follows:

I. The Landowner agrees to buy and Sudbury agrees to sell, subject to the terms and
conditions of this agreement, Watcr Rights sufficient for the Landowner to obtain a building
permit for a single family residence (the Water Rights) on the property located at

referred to as
Sale Lake County Tax Parcel No. , consisting of acres. Said
property is situated in Salt Lake County, Utah and is more particularly described as follows:

rtJ
2. The purchase price for the Water Rights shall be $_-'-~_(/.L..I_tTlJ't1__, , which

amount shall be paid as follows:

Earnest Money Deposit due upon execution
(To be deposited with Mcridian Title Company)

Balance Due at Closing

TOTALPURCHASEP~CE

$------

$------

3. In the event that the Landowncr docs not make a c~sh Earne$t Money Deposit. th·~n

the Landowner shall execute a Trust Deed on the property in favor of Sudbury to secure the
Landowner's obligations hereunder which Trust Deed shall be recorded upon the execution or
this Agreement.

4. The Landowner understands and acknowledges lhat Sudbury docs nol prcscnlly
own the Water Rights which are the subject of this agreement. Sudbury makes no guarantee
that he will obtain the Water Rights which are the subjecl of this contract. Sudbury
represents that he will his best efforts to obtain said Water Rights. Sudbury's obtaining said
Water Rights is a condition precedent to Sudbury's obligations under this Agreement.



5. The closing on the sale of the Water Rights shall take place within sixty (60) days
after Sudbury gives written notice of the availability of the Water Rights. In the event that
Sudbury has not obtained said Water Rights by (the Water Rights
Deadline) then and in that event Sudbury, shall release the Earnest Money Deposit to the
Landowner and/or cause the Trust Deed to be reconveyed. Upon the payment of such amount
to the Landowner or upon the reconveyance of the Trust Deed as the case may be, Sudbury
shall be released from all further obligation under this Agreement.

6. This Agreement constitutes the entire contract between the parties and supersedes
and replaces any and all prior negotiations, representations, or understandings or contracts
between the parties. This Contract cannot be changed except by written agreement of the
parties. This Agreement shall be binding upon the heirs, successors and assigns of the
respective parties.

7. The parties acknowledge that Mark Sudbury is a principal of the Buyer and is a
Licensed Real Estate Agent.

8. In the event of default by either party, the defaulting party agrees to pay reasonable
attorney's fees, together with all costs incurred in connection with said default.

Landowner(s):

Sudbury Development, LC

By:---------------
Mark Sudbury, Manager

(2)
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Mt', C, l\J len 'l'ipp(~tt:;

f'ol"HOllal Property Division Administrator"
Sil 1t l.:1kl~ County
Governmont Center
2001 South State Street, N2JOUA
Salt rake City, utah 04190-1300

HE: Secret Lako Water System
Parcel No. 30-U~-176-001-0000

1)car Allen:

In our AUCJust 16, 1~89 meeting, you requested that r
provine yOll with information i:llJoul tho construction ot the SCl~n!l

Lake Water Distribution System. Enclosed is a copy of a letter
dated October J, 1915 from Richard H. Nebeker to the stockholders
of the Secret Lake Water Company, In that letter, Mr. Nebeker
otates that the Secret Lake Hater Company was billed $6,090.59
by Kent Wheeler for "trench and backfilling" and "additional pipe
flnd valvos" in connection with the construction of the water
distribution system. 'rhe indiviclunl owners were billed varyineJ
amounts for setting dod plumbing the individual tanks (owned and
paid for by the Villoious cilbin o\oJOCH"::;) at (~ach c.:abin. Those
imHvluual bills totallod $u,094.6°', dnu that amount does not
include the cost ot tho i fldi v idua 1 t onkf>, 'J'he systeJ1\ was
apparentJy 95% comploto iHi of O~:t"lJcr 3, 1975.

In OU1· A\lgu~l 1(" 1989 mel'..!t.ing, you told those pre~ont

t.hat if the Secret Lake Hiltor Dintt"ibut.i.on S}'stl:m had been
constructed before 1978, the systelll would be valued at 14% of its
original. cost., I do not. havu a breakdown of the $6,090.59 \oJh.i.ch
the secret I.aka l~ater Company was hi 11 ed for 1abol', materia 1::;,
and equipment to constnwt the \'Ia tel.' d istr ibution system and
develop the spring, but my recollection is that only about ono­
third the amount billed by K~nt Wheelor for developing the spring
and constructiny the water distribution system was for materials.
The balance was for labor and equipment. Assuming that the
porsonal property (pipe, valvefl, and fittings) had a value of
$4,000 in 1975, fourteen percent of $4,000.00 is $560.00. You
told us the tax rate w~s .017, so that the tax on the system i.l



Ml". C, Allen TippeLl:.
I\UlJ\wt 21, 1989
P,lg(! 2

ttll! lutun1 ¥llnrs, c\IH.lIl1liIlCJ ne, more d0prc.K:ir\tioll, \."ould be $~J.~/.

per Yl'dl".

I hope t.hl~ forcgoinq intonnatlon provides sufficient
bi1s1s for Sal t Lill=e Count.y to l"C((UCC! t.he valuat ion of the Secret
Lake Water Diutribution Syst~~m 1',.01:1 $1],257 to $~160, Altho\lCJh W(~

do not necessarily alJrop. with tlw county's legal p03ition,
bf;!cau~.. e tho amount of tax chIp. is so low (ansum i. 119 the Count.y
(l<Jl:ees to reduce t.he valu(! from $13,257 to $260), the cilbin
owners would lJrefcI- to pity thu l,1X than j itigate the legal
hisues.

Please din~ct all flll"Lher notices dnd communication to
lIle.

Very truly yours,

LAf<SEN & S'.I'l-:\'lART

~~-&~~~
steven H. Stewart

SIIS/cm
Enclosure(G)
cc: All Stockholders

Secret I,ake Water Company

.136



r-t 1. c. ALL (1 n T j f1 P I.! Lt_:;
l\u<Junt 21, 1989
PtHJ(\ 2

till! flltul'n ynilrs, (H~HlIlI\ill(j lIe) 11101'(.' d(:prc..~l:ir,tioll, \-JCJ\lld bl~ ~~I.~],

pC 1- Yl'd 1.- •

I hope the fUI"eqoing in(onn<.ition provides ~llfficiullt

bcu;is for Salt Lc1}~C Count.y to r-ccluGo the valuation of the Secret
Lilkc W.\tcr Diut.ribution Syst(.~m f"OI~1 $1],257 to $~)60. 1I.1thoueJh wu
do not neccsscu·ily ,;\()r-ne with the county's legal pO:lition,
bcCaUt1e the amount of tax duo is so low (ansum ing the COUJll.~'

Ct<J1.·ccs to reduce the vc\lul! from $11,257 to $~60), the c.1bin
owners would prefo," to pay tlw l..1X t.han J itigatc the leqal
i !,sues.

Pledse din"!ct all flil-thcl- notices <1I'1d cummunication to
me.

Very truly yours,

LAW"EN & S'J'El-lART

~\)l~~
Steven H. stewart

SUS/om
Enclos\lre(a)
cc: All stockho Idel's

Secret Lake \'l;,t~l" Company

.1)6




