













































































diligently pursuing agency approvals necessary to comply with the law, the Town arbitrarily and
capriciously denied the application — without any justification — before such approvals could be
obtained. There was no evidence in the record that, in its efforts to obtain the necessary agency
approvals, the Estate was acting unreasonably, or was dilatory. To the contrary, the record
shows that the Estate acted diligently to resolve all outstanding issues. The Town’s denial of the
subdivision application before completion of the agency reviews pending in the U.S. Forest
Service, the Utah Division of Drinking Water, and UFA prejudiced the Estate’s ability to
complete those reviews successfully.

(b)  The Town’s decision was illegal because it was based on a
misinterpretation of the law regarding requirements for natural waterways, parking, emergency
access and fire safety, among other matters.

(¢)  The Town’s decision was arbitrary, capricious and illegal because it was
based on unreasonably restrictive interpretations of the law that were fashioned by the Town to
discourage and defeat the Patsey Marley Hill Subdivision. The Town’s decision contradicted
and was inconsistent with the Town’s previous applicatjons of the same laws to other similarly
situated property owners and developers. |

(d)  The Town’s decision was arbitrary, capricious and illegal because the
Town itself prevented or impeded the Estate from securing the very agency approvals that were
prerequisites for final subdivision approval.

(¢)  The Town’s decision was arbitrary. capricious and illegal because, in
reaching the decision, the Town ignored its own contractual and equitable obligations, including
its obligations to allow the Estate to connect the Patsey Marley Hill Subdivision to the Town’s
water system and to act fairly in the land use review process.

® The Town’s decision was arbitrary, capricious and illegal because the

~Towmritself refused-to-cooperate-in-taking reasonable-steps-to-assist-the-Estate-in-seeuring
necessary agency approvals, including those from Salt Lake City and UFA.
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(8) The Town’'s decision was arbitrary, capricious and illegal because it
repeatedly imposed requirements having no support in the law, including requirements relating
to parking, emergency access and fire safety, natural waterways, and other matters.

(h)  The Town’s decision was arbitrary, capricious and illegal because the
Town Council, its Mayor and staff refused to respond to or rule on submissions made in the land
use review process by the Estate to the Town, including submissions on natural waterways,
vegetation protection, emergency access, fire safety, soil suitability, avalanche safety, sewer
service, and other matters. The Town’s conduct in this regard delayed and impeded the Estate in
its efforts to comply with the law.

105. The Estate is entitled to an order setting aside the Town’s decision and remanding

the application to the Town for further proceedings.

106. The Estate reasonably relied on the laws in effect as of December 2007 in
designing and redesigning the subdivision, in designing a water transmission systern, and in
seeking the approvals of other agencies for the subdivision. The Estate is therefore also entitled
to an order declaring that the Estate’s application was vested as of December 12, 2007, for
purposes of Sections 10-9a-509 and 10-9a-509.5, Utah Code Ann., and under the doctrines of
vesting and zoning estoppel, in accordance with the parties’ settlement agreement referenced in
paragraphs 70 and 71 of this Complaint.

Second Cause of Action

(Against the Town of Alta and Salt Lake City)
107. The Estate hereby realleges the facts set forth in paragraphs 1 through 106 above.

\ 108.  Under the 1975 Water Supply Agreement, Salt Lake City has the legal and
equitable obligation to provide the Patsey Marley Hill Property with its share of the 150,000

gallons of water per day emanating from the Quincy Mine, or to make other arrangements for the
. supply of water to the Property.
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109. Pursuant to the 1976 Intergovernmental Agreement, Salt Lake City contracted
with the Town to make the necessary “other arrangements” and agreed to provide the 1975
Intended Water Users under the 1975 Water Supply Agreement, including the Patsey Marley Hill
Property, with water from the Bay City Mine through the Town’s culinary water system. Under
the 1976 Intergovernmental Agreement, both Salt Lake City and the Town anticipated and
intended that the Patsey Marley Hill Property would benefit from the 1976 Intergovernmental

Agreement by hooking onto and receiving water from the Town’s water system rather than

through a private systemn built and funded by the signatories of the 1974 Agreement. The Patsey
Marley Hill Property is part of the 1975 Service Area and is one of the 1975 Intended Water
Users. .

110. As the current owner of the Patsey Marley Hill Property, the Estate is an intended
third-party beneficiary of the 1976 Intergovernmental Agreement.

111. Pursuant to the 1977 Easement and the Town’s promises and commitments in
connection with the agreement to annex the Patsey Marley Hill Property to the Town, the Town
is contractually obligated to connect lots developed on the Patsey Marley Hill Property to the
Town’s water system and permit the lots to receive water service therefrom.

112.  Implicit in each of the foregoing agreements and promises is a duty of good faith
and fair dealing which further obligates the Town and Salt Lake City to take reasonable steps in

assisting the Estate’s access and utilization of the water source from which it is entitled to take

water.

113. The Town is also contractually obligated to fairly proceed with substantive review
of the Estate’s land use application under the laws in effect as of December 2007, which includes
fair review of the Estate’s access to culinary water.

114.  As owner of the Patsey Marley Hill Property, the Estate asked to be connected to
the Town's water system.  The Estae siso asked-that the-Fownruse-its-besteffortsto-seeure-Salt
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Lake City’s consent to the connection of the Patsey Marley Hill Property to the Town’s water
system to obtain water emanating from either the Bay City Mine or the Quincy Mine.

115. Salt Lake City refused to grant its consent, and the Town has refused to connect
the Patsey Marley Hill Property to the Town’s water system and has prematurely denied the
Estate’s subdivision application. In doing so, Salt Lake City and the Town have acted arbitrarily,
capriciously, and without any legal justification.

116. The Estate has performed all of the conditions of the foregoing agreements that
are required to be performed by the Estate. The Estate remains ready and willing to perform all
terms applicable to the Estate in order to hook onto and receive water from the Town's water
system for the Patsey Marley Hill Property, as promised by both the Town and Salt Lake City.

117. Sait Lake City’s refusal to grant its consent to the connection of the Patsey Marley
Hill Property to the Town’s water system to obtain water emanating from either the Bay City
Mine or the Quincy Mine and the Town’s refusal to connect the Patsey Marley Hill Property to
the Town’s water system and the denial of the Estate’s subdivision application constitute a
breach of the duties and obligations owed by Salt Lake City and the Town to the Estate under the
1975 Water Supply Agreement, 1976 Intergovernmental Agreement, the 1977 Easement, the
Town’s promises pursuant to the annexation of the Patsey Marley Hill Property, and the March
2008 settlement agreement.

118. In reliance on representations from the Town and Salt Lake City that they would

“allow the connection of the Patsey Marley Hill Property to the Town’s water system, the Estate’s
predecessor-in-interest permitted the water system to cross the Property, and thereafter to remain
on the Property, for decades. The Town accepted and continues ta enjoy the benefit of an
easement across the Property with the knowledge that it was granted in exchange for the

assurance that the Property would be served by the Town's water system.
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119. The Estate will suffer irreparable harm if Salt Lake City and the Town are not
required to comply with their direct and indirect contractual and equitable obligations to the
Estate.

120. The Estate is entitled to:

(8  Anorder declaring that Sait Lake City has the obligation to consent to the
connection of the Patsey Marley Hill Property to the Town’s water system;

(b)  An order declaring that the Town has the obligation to permit the Estate to
connect the Patsey Marley Hill subdivision to the Town water system upon payment of all
appropriate fees;

(c) An order declaring that the Town and Salt Lake City are estopped from
refusing to allow the connection of the Property to the Town’s water system; and

(d)  Such preliminary and permanent orders in equity (including orders of
1 specific performance and injunction) or damages in an amount to be proven at trial so as to
secure, effectuate, and enforce the foregoing rights.

Third Cause of Action
(Against Salt Lake City)

121.  The Estate hereby realleges the facts set forth in paragraphs 1 through 120, above.

122.  An actual controversy exists between the Estate and Salt Lake City as to the
validity, meaning, and interpretation of the Salt Lake City Watershed Ordinance.

123.  Section 17.04.020(A) of the Watershed Ordinance provides: “No permits issued

prior to enactment of the ordinance codified in this chapter may be amended except as to the
sources of the supply,” and “[n]o permit shall be amended to enlarge the service boundary or
increase the water supply.”
124.  The “service boundary” created by the 1974 Agreement, the 1975 Water Supply
Agreement, and the T976 Iitergovernmental Apreenierit included-the Patsey Muartey Hitl- oo

Property. For decades prior to enactment of the Watershed Ordinance in 1991, the supply of
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water available to the Town was predicated on the inclusion of the Patsey Marley Hill Property
in the area of service. Since the late 1970’s the Town’s water system has traversed the Patsey
Marley Hill Property. Salt Lake City’s representatives have confirmed in writing that the
Property was included in the existing service area; in fact, the Property was identified in the 1975
Water Supply Agreement itself.

125. Salt Lake City now claims, however, that the Watershed Ordinance precludes
connection of the Patsey Marley Hill Property to the Town’s water system because (according to
the City) connection of the Property to the Town’s water system would constitute an enlargement
of the “service boundary” under the 1975 Water Supply Agreement and the 1976

Intergovernmental Agreement and would therefore constitute an enlargement of the “service

boundary™ under the Watershed Ordinance.

126.  Salt Lake City's restrictive interpretation of the Watershed Ordinance ignores the
service area provisions of the 1974 Agreement, the 1975 Water Supply Agreement, and the 1976
Agreement. The City’s current interpretation also contradicts and is inconsistent with the City’s
historical application of Section 17.04.020(A) to similarly situated property owners and
developers in Little Cottonwood Canyon and elsewhere in Salt Lake City’s watershed.

127. The Estate is entitled to an order of the Court declaring that the Watershed

Ordinance does not prohibit the connection of the Property to the Town’s water system and

declaring further that any contrary interpretation of the Watershed Ordinances would violate the
Estate’s right to uniform and equal protection of the laws under Article 1, Section 24 of the Utah
Constitution and the Fourteenth Amendment to the United States Constitution, and the Estate’s
rights under Article I, Section 10 of the United States Constitution.

128.  Section 17.04.020(A) of the Salt Lake City’s Watershed Ordinance explicitly
allows the City to amend permits “as to the sources of the water supply.”

129.7Salt Take City Tiow claims, however, that the Watershed Ordinance prohibits the

relocation of the point of diversion of the Estate’s water rights from the mouth of the Quincy
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Mine to the Bay City Mine or to one or more wells or natural springs developed on the Patsey
Marley Hill Property and also prohibits the connection of the Quincy Mine water system to the
Town’s water system to serve the Property.

130. The Estate is entitled to an order of the Court declaring that the Watershed
Ordinance does not prohibit the relocation of the point of diversion of the Estate’s water supply

under the 1975 Water Supply Agreement from the Quincy Mine to the Bay City Mine or to one

or more wells or natural springs to be developed on the Patsey Marley Hill Property, or to allow
the connection of the Quincy Mine water system to the Town’s water system to serve the
Property.

131.  Salt Lake City also now claims that Sections 17.04.010(A)(1) and 17.04.010(N)
of the Watershed Ordinance restrict use of water from a natural spring to a single family
residence.

132. Nothing in the Watershed Ordinance, however, restricts the use of water from a
natural spring to one single-family residence as opposed to multiple single-family residences, so
long as the supply of water available from the spring is sufficient for the residences. Further, the
Estate is informed and believes that Salt Lake City has not historically interpreted the Watershed
Ordinance in the restrictive manner referenced in paragraph 131, above, and that natural springs
in Little Cottonwood Canyon (including one of the springs on the Patsey Marley Hill Property)
have been used prior to instaliment of the Town’s water system as a source of culinary water for

multiple single-family residences in the Grizzly Gulch area.

133.  The Estate is therefore entitled to an order of the Court declaring that the
Watershed Ordinance does not restrict the use of water from a natural spring to one single-family

residence.

134.  Salt Lake City’s authority to regulate the use of water outside the geographic

limits of SaIt Take City is Titnited Yo Specific prants fion the Utrited States-Congress-and-the—~

Utah Legislature. The ostensible authority for the enactment of the Watershed Ordinance is
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Federal and State laws allowing Salt Lake City limited powers to prevent pollution in certain
canyons along the Wasatch Front. Salt Lake City’s authority to regulate water outside its
municipal limits does not include the authority to deny the use of water sources such as springs
and wells as points of diversion or the relocation from one source to another.

135. The Estate is therefore entitled to an order of the Court declaring the Watershed
Ordinance null and void as applied to the Estate’s request to use the Bay City Mine or wells or
springs located on the Property, or to connect the Quincy Mine water system to the Town’s water
system to serve the Property, and declaring further that the Ordinance may not be used to deny
relocation of sources of supply within the Town of Alta.

o F_o_y_ril_LC;gge of Action

(Against the Town of Alta and Salt Lake City)
136. The Estate hereby realleges the facts set forth in paragraphs 1 through 135, above.

137.  Article I, Section 22 of the Utah Constitution provides, “Private property shall not
be taken or damaged for public use without just compensation.” Similarly, the United States
Constitution provides that “private property [shall not] be taken for public use, without just
compensation.” U.S. Const. amend. V.

138.  The Estate has protectable property interests pursuant to the 1975 Water Supply
Agreement, its vested development rights under its subdivision application, its basic right to an
economically viable use of the Patsey Marley Hill Property. and its right to just compensation
when its property is taken for public use.

139.  The refusal of Salt Lake City to approve the Estate’s use of water from any other
location besides the Quincy Mine has foreclosed all economically feasible use of the Estate’s
contractual right to use the water to which it is entitled and has effectively, through regulation,

foreclosed any feasible option for the Estate to use the water.

T30, Safi Cake Cify purporis that its GCHONS B¢ ToF & pube wse; et protect Sulr- —

Lake City’s watershed.
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141. Salt Lake City’s acﬁo;xs have eliminated any economically viable use of the
Patsey Marley Hill Property, since a residential use is a minimal economically viable use, and no
residential use can be initiated without access to water.

142. The actions of Salt Lake City in this matter have, when considering the character
of the governmental actions, the economic impact of these actions on the Estate, and the extent to
which these regulatory actions have interfered with the Estate’s distinct investment-backed
expectations, effected a taking of protected property interests for a public purpose for which just
compensation must be paid.

143. Salt Lake City’s actions also constitute the inverse condemnation of the Estate’s
City, in an amount to be determined at trial.

144, The Town’'s denial of the Estate’s application for approval of the Patsey Marley
Hill Subdivision application under the circumstances alleged in detail in this Complaint has
foreclosed all economically feasible use of the Estate’s property, which has for decades been
zoned for residential use.

145.  The Town purports that its actions are for a public use, i.e., to promote the general
welfare and to ensure compliance with its alleged contractual obligations to Salt Lake City.

146. The actions of the Town in this matter have, when considering the character of the

governmental actions, the economic impact of these actions on the Estate, and the extent to
which these regulatory actions have interfered with the Estate’s distinct investment-backed
expectations, effected a taking of protected property interests for a public purpose for which just
compensation must be paid.

147. The Town’s actions also constitute the inverse condemnation of the Estate’s
property and a regulatory taking for which the Estate is entitled to just compensaﬁon from the
Town, in an amount to be determined at trial.

WHEREFORE, the Estate demands judgment as follows:
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1. Under the First Cause of Action :

(a) The Estate is entitled to an order setting aside the Town Council’s decision
denying the Estate’s subdivision application for the Property and remanding the Estate’s
application to the Town for further proceedings; and

(b) The Estate is entitled to an order declaring that the Estate’s subdivision
application was vested as of December 12, 2007 for purposes of Sections 10-9a-509 and 509.5,
Utah Code Ann., and under the doctrines of vesting and zoning estoppel.

2. Under the Second Cause of Action:

(a8)  The Estate is entitled to an order declaring that Salt Lake City has the
obligation to consent to the connection of the Patsey Marley Hill subdivision to the Town water
system upon payment of all appropriate and reasonable fees;

(b)  The Estate is entitled to an order declaring that the Town has the
obligation to permit the Estate to connect the Patsey Marley Hill subdivision to the Town water
system upon payment of all appropriate and reasonable fees;

(¢)  The Estate is entitled to an order declaring that the Town and Salt lake
City are estopped from refusing to allow the connection of the Patsey Marley Hill subdivision to

the Town’s water system; and

(d)  The Estate is entitled to such preliminary and permanent orders in equity
(including orders of specific performance and injunction) or damages in an amount to be proven
at trial so as to secure, effectuate and enforce the foregoing rights.

3. Under the Third Cause of Action:

(a)  The Estate is entitled to an order of the Court declaring that the Sait Lake
City Watershed Ordinance does not prohibit the connection of the Patsey Marley Hill Property to
the Town’s water system and declaring further that any contrary interpretation of the Watershed
Ordinance would violate the Estate’s right to uniform and equal protection of the laws under

Article I, Section 24 of the Utah Constitution and the Fourteenth Amendment to the United
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States Constitution, and the Estate’s rights under Article I, Section 10 of the United States
Constitution;

(b)  The Estate is entitled to an order of the Court declaring that the Watershed
Ordinance does not prohibit the relocation of the point of diversion of the Estate’s water supply
under the 1975 Water Supply Agreement from the Quincy Mine to the Bay City Mine or to one
or more wells or natural springs to be developed on the Patsey Marley Hill Property, or to allow
the connection of the Quincy Mine water system to the Town’s system to serve the Property;

(c¢)  The Estate is entitled to an order of the Court declaring that the watershed
Ordinance does not restrict the use of water from a natural spring to one single-family residence;
and

(d)  The Estate is entitled to an order of the Court declaring the Watershed
Ordinance is null and void as applied to the Estate’s request to use the Bay City Mine or wells or
springs located on the Property as points of diversion for sources of supply for its water under
the 1975 Water Supply Agreement and further that Salt Lake City lacks the Federal or State
constitutional or statutory authority to regulate diversions of water within the Salt Lake City
watershed.

4. Under the Fourth Cause of Action, and in the alternative:

(a) The Estate is entitled to an order declaring that Salt Lake City’s actions, as
alleged in this Complaint, constitute the inverse condemnation of the Estate’s property and a
regulatory taking for which the Estate is entitled to just compensation from the City in an amount
to be determined at trial; and

(b) The Estate is entitled to an order declaring that the Town’s actions constitute
the inverse condemnation of the Estate’s property and regulatory taking for which the Estate is
entitled to just compensation from the Town in an amount to be determined at trial.

5. The Estate is entitled to an award from defendants of its costs of Court, attorney

fees, and such other relief as the Court deems just.
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DE D
Pursuant to Rule 38, Utah Rules of Civil Procedure, the Estate hereby demands a jury on
all issues triable to a jury.
DATED this 11th day of December, 2009.

Snell & Wilmer LLp.

LA

Alan L. Sullivan
Amber M. Mettler

Attorneys for Plaintiff
Plaintiff’s Address:
36 South State Street, Suite 1400
Salt Lake City, UT 84111
9030229
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through Herbert C. Livsey, Personal
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Name: Town of Alta, Utah
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DEFENDANT/RESPONDENT
Name: Salt Lake City Corporation
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451 South State Street, Room 41§
Salt Lake City, Utah 84111

ToTAL CLAIM FOR DAMAGES
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$

| Probate Only: See Application for Other Parties
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