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IN THE UNITED STATES DISTRICT COURT - i
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION ;f! ' .‘-. ﬂ

* Kk K K k Kk k %

RAYMOND A. HAIK and
MARK C. HAIK, Civil No. 2:96-cv-732]
Plaintiffs,
MEMORANDUM OPINION
VS. AND ORDER
THE TOWN OF ALTA, a political subdivision
of the State of Utah, and SALT LAKE CITY
CORPORATION, a political subdivision of the
State of Utah,

—— e e e e e e e N e e e

Defendants.
* % Kk k %k k% ¥ % %

Plaintiffs Raymond A. Haik and Mark C. Haik ("Haiks") commenced this action to redress
an alleged denial of equal protection of the law by the Town of Alta ("Alta"). The Haiks own
unimproved parcels of land located within the Albion Basin and within Alta's municipal limits.
They contend that Alta owes a legal duty to extend municipal water service to their lots,
notwithstanding the terms of the Water Supply Agreement between Alta and co-defendant Salt
Lake City requiring Alta to obtain Salt Lake City's approval prior to extending additional water
service to private landowners. Without municipal water service. the Haiks further assert, they are
unable to obtain the building permits required to construct dwellings on their lots. If Alta's refusal
to extend water service is somehow sustained. the Haiks contend that they are then entitled to just
compensation for a "taking” of their property.

On November 27. 1996. plaintitls tiled a Motion for Partial Summary Judgment (dkt. no.

-’

17). On January 22, 1997, defendants Alta and Salt Lake City filed their memoranda in
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opposition to plaintiffs’ motiWas well as their own cross motions for summary
judgment (dkt. nos. 18, 21), accompanied by supporting affidavits (dkt. nos. 20, 23, 24). Alta
also filed a motion to strike certain exhibits annexed to plaintiffs' motion papers as
unauthenticated documents (dkt. no. 25). The Haiks filed their response/reply memoranda on
March 19, 1997 WS), and on April 9, 1997, Alta and Salt Lake City filed their
reply memoranda (dkt. nos. 34, 36), together with a supplemental affidavit (dkt. no. 35).

On April 2;,—1997, tilese motions were heard by the court. At that time, the court
requested the submission of additional data concerning water availability and took all motions
under advisemeﬁt. In the weeks thereafter, the parties filed a series of papers--submission and
objections, reply and "sur-reply" (dkt. nos. 41, 42, 43, 44, 46, 50, 52).

Having reviewed the motions, memoranda, affidavits, submissions, objections, replies and
sur-replies, and having considered the arguments of counsel, the court now rules as follows:
Factual Background'

Albion Basin is located above the Alta and Snowbird ski resorts at the top of Little
Cottonwood Canyon, east of Salt Lake City, and comprises part of the watershed relied upon by
Salt Lake City and other Salt Lake Valley communities for their culinary water supply.

In 1963, Canyonlands, Inc., an apparent predecessor in interest to plaintiffs, entered into a
contract with the Little Cottonwood Water Company which promised the availability of not more

than 50 gallons per day to users in each of not more than 35 cabins to be constructed in the

Albion Basin Subdivision #1.

! The parties' respective statements of facts recount this history in detail, supported by affidavits and

buttressed by hundreds of pages of exhibits. The following offers only a brief summary of the stated facts.
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Prior to 1971, land ownership in the Albion Basin was relatively free of county zoning
regulations. In 1966, Salt Lake County had adopted a uniform zoning ordinénce governing
unincorporated areas of the county, and in November 1971, the county for the first time sought to
limit building in the Albion Basin through an amendment to the 1966 ordinance. The amendment
provided that no dwelling could be erected on less than fifty acres of land. This amendment
followed on the heels of applications for building permits that had been filed by Albion Basin
Subdivision landowners who wished to construct four-plex housing units on their lots.

Marvin and Renee Melville, together with other Albion Basin Subdivision landowners,
challenged the amendment in district court as being arbitrary, capricious, and unlawfully enacted.
The first time around, the Melvilles prevailed; in 1975, the Utah Supreme Court struck down the
1971 amendment, holding that "when a zoning regulation is to be applied to unzoned land, it must
be done after notice has been given four times by publication and not under the guise of an .
amendment." Melville v. Salt Lake County, 536 P.2d 133 (Utah 1975).

On August 4, 1975, Salt Lake County enacted another zoning ordinance, this one
restricting construction in the Albion Basin to one single family cabin per subdivision lot. In May
of 1976, a second trial was conducted in the Melville litigation on the plaintiffs' fourth cause of
action seeking writs of mandamus compelling the issuance of building permits for the plaintiffs'
proposed four-plex units. Plaintiffs did not prevail in the district court because they failed to
show that any company or person, including Marvin Melville, had the right to use sufficient water
in Little Cottonwood Canyon to supply the 400 gallons per day per unit that was required by the
Salt Lake County Board of Health before a building permit could issue. On appeal, the Utah

Supreme Court affirmed, concluding that "[a]t most plaintiffs have proved that they may have a
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right to 50 gallons of water per unit constructed, which does not meet the County Board of
Health's requirement of 400 gallons per unit per day." Melville v. Salt Lake County, 570 P.2d
687, 689 (Utah 1977) (emphasis in original).’

Meanwhile, on August 12, 1976, Salt Lake City entered into the INTERGOVERN-
MENTAL AGREEMENT—WATER SUPPLY AGREEMENT SALT LAKE CITY TO ALTA
CITY ("Water Supply Agreement"). Reciting that Salt Lake City "owns and/or controls the
major portion of the primary waters of Little Cottonwood Canyon for the use and benefit of Salt
Lake City residents, some of which, at this time, can be made available to Alta," the Water Supply
Agreement provides that Salt Lake City "agrees to make available to Alta for its use, as
hereinafter described, the normal flow of raw, untreated water, not to exceed 265,000 gallons per
day." Id. at 1. Alta's "use, as hereinafter described," includes the following express limitation:

8. It is expressly understood and agreed that said pipelines shall not be
extended to or supply water to any properties or facilities not within the present

city limits of Alta without the prior written consent of [Salt Lake] City.

Id. at § 8. It is uncontroverted that in 1976, Albion Basin Subdivision # 1 lay beyond the city
limits of Alta. Moreover; the Water Supply Agreement recited that "Alta recognizes [Salt Lake]
City's need t6 protect its watershed and specifically agrees to be bound by and comply with all
City water ordinances, applicable County ordinances, Salt Lake City-County Board of Health

regulations and applicable state law." Id. at § 12. It also appears uncontroverted that in 1976,

"applicable County ordinances" limited construction in the Albion Basin Subdivision #1 to one

2 The court also concluded that plaintiffs failed to show that they had lawfully appropriated the water

flowing from a spring flowing from the portal of the old Alta-Helena Mine, located on Marvin Melville's Albion Basin
property, and likewise failed to establish that they owned the spring waters as "percolating water"arising on the Melville
property under Riordan v. Westwood, 115 Utah 215, 203 P.2d 922, 929, 930 (1949). The spring produced water at a rate
of 20 gallons per minute, which a health department official testified was adequate to supply the proposed four-plexes with
the required 400 gallons of water per unit per day. 570 P.2d at 688-89.
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single family cabin per subdivision lot, which the Board of Health required to be supplied with
400 gallons of water per day as a precondition to issuing a building permit.

Following the Utah Supreme Court's denial of the mandamus remedy in 1977, Marvin
Melville made repeated requests to Salt Lake City for water to supply his Albion Basin property.
Those requests were consistently refused, and it appears that Melville never succeeded in
obtaining a building permit for his Albion Basin property or commencing construction of the
proposed dwellings.

In 1981, Alta undertook to annex the Albion Basin Subdivision, which was accomplished
by an August 20, 1981 resolution following a July 16, 1981 public hearing.> Thereafter, Alta
conditioned issuance of building permits in the Albion Basin upon "approval of all uses, regardless
of the size or number of units" given "in writing by the Salt Lake City-County Health Department,
who shall certify as to the adequacy of the culinary water system and the sewage system." The
approval of culinary water and sewer systems "shall be in accordance with the regulations of the
Salt Lake City-County Health Department and the Utah State Division of Health." Town of Alta
Uniform Zoning Ordinance, § 22-7-8(2) (1989).* The regulations referred to by the Alta
ordinance continue to require the availability of 400 gallons of water per day per housing unit to
be constructed. See Utah Admin. Code § R309-105-1 (1.2.6) (1997).

In 1983, Alta requested an amendment to the Water Supply Agreement, authorizing an

extension of water service to the newly annexed Albion Basin properties. Salt Lake City,

3 Annexation was supported by, among others, Marvin Melville. See Affidavit of Mayor William H.

Levitt, dated January 21, 1997 (dkt. no. 23), at § 22. Melville now avers that he "agreed to the annexation on the belief
that Alta would provide all city services to my property." Affidavit of Marvin Melville, dated March 5, 1997, at § 5.

4 Id at 7 26.
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however, declined to consent to the proposed amendment. In 1988, however, Salt Lake City
adopted a Watershed Management Plan and consented to Alta's use of water for snowmaking
within Alta's city limits, which by 1988 included land within the Albion Basin area.

In 1988, Alta, Salt Lake City, and other government entities commenced discussioﬂ of
acquiring private lands in the Albion Basin area for public use, and began developing acquisition
strategies toward that end. Salt Lake City also entered into discussions with the Little
Cottonwood Water Company in 1988 that culminated in Salt Lake City succeeding to the
company's obligations under various water supply contracts, including the 1963 agreement
affecting Albion Basin Subdivision #1, following the dissolution of the company in 1994.

In April 1991, the Salt Lake City Council adopted a Watershed Ordinance, § 17.04.020.A,
B(1) of the Salt Lake city Ordinances, which, inter alia, prohibits the city from entering into any
new water sales agreements or expanding any existing agreements, with three exceptions:

(a) water sales for residential use to property owners with a spring on the property;

(b) water sales to governmental entities for use on land they own or lease; or

(c) water sales for snowmaking and fire protection in certain cases.

In 1992, pursuant to the 1991 ordinance, Salt Lake City agreed to supply water to the U.S. Forest
Service for recreational purposes at several locations, including the Albion Basin campground. In
1993, Salt Lake City gave consent to use of additional water for snowmaking by the Alta Ski Lifts
Company. In 1995, Salt Lake City also consented to the extension of Alta's municipal water lines
to an expanded Alpenglow lodge facility, which purportedly falls within the 1976 city limits of
Alta and therefore within the terms of the 1976 Water Supply Agreement.

In November, 1992, Alta prepared a General Plan for the Town of Alta. The General Plan
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identifies Albion Basin as a "high priority" area for the acquisition by Alta of privately-owned
lands and recommends that "no future development be allowed in areas not served by a public
sewer system," presumably including Albion Basin Subdivision #1. In September, 1994, Alta
executed a Memorandum of Understanding with the U.S. Forest Service acknowledging that "a
mgjcrity of the private land which exists in Albion Basin is presently undeveloped,” that
"development rights are affected by current laws and ordinances," and that "some properties lack
water rights necessary for development," and endorsing "the public acquisition of land in the
Albion Basin."

A month later, in October 1994, the Haiks stepped into this milieu by purchasing Lots 25,
26, 29 and 30 of Albion Basin Subdivision #1 from Marvin Melville.

In a November 29, 1994 response to Raymond Haik's written inquiry concerning water
and sewer services, Alta informed Haik that Alta does not provide water and sewer services to the
Albion Basin Subdivision and referred him to the Salt Lake City Department of Public Ultilities,
Water Division. Upon inquiry by the Haiks, Salt Lake City in 1996 declined to consent to the
extension of Alta water pipes and water supply to the Haiks' lots, relying on Paragraph 8 of the
1976 Water Supply Agreement and the 1991 Watershed Ordinance, § 17.04.020 of the Salt Lake
City Ordinances.

In October, 1997, three years after their purchase, the Haiks continue to own Lots 25, 26,
29 and 30 of Albion Basin Subdivision #1, and continue to be unable to build on those lots
because of the lack of culinary water supply that remains a legal prerequisite to the construction

of dwellings on the property.
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I The Haiks' Equal Protection Claims Against Alta

As the Ninth Circuit pointed out in Lockary v. Kayfetz, 917 F.2d 1150 (9th Cir. 1990),

The interest in water for real estate development is not a fundamental right. Bank

of America Nat'l Trust and Savings Ass'n v. Summerland County Water Dist., 767

F.2d 544, 548 (9th Cir. 1985). Unless a classification trammels fundamental

personal rights or implicates a suspect classification, to meet constitutional

challenge the law in question needs only some rational relation to a legitimate state

interest. City of New Orleans v. Dukes, 427 U.S. 297, 303-04, 96 S.Ct. 2513,

2516-17,49 L.Ed.2d 511 (1976). ...

However, the rational relation test will not sustain conduct by state officials

that is malicious, irrational or plainly arbitrary. . . .
917 F.2d at 1155 (citation omitted). In this case, the Haiks contend that Alta, by refusing their
requests to extend water service to the Haiks' Albion Basin properties, has acted in arbitrary and
irrational fashion and has thereby denied the Haiks equal protection of the laws. The Haiks'
contention presupposes the existence of a legal duty on the part of Alta to supply water to
property owners such as the Haiks, as well as the legal and physical capacity to do so.

A. The Municipal Duty to Supply Water

In Rose v. Plymouth Town, 110 Utah 358, 173 P.2d 285 (1946), the Utah Supreme Court
held that mandamus did not lie to compel town authorities to extend their municipal water system
to plaintiff's residence located within the town's geographical limits where such extension could be
accomplished only at considerable expense. "Unless the town authorities are shown to have failed
to exercise judgment or discretion such that a refusal to extend the water syster would be
unreasonable their decision is final." 173 P.2d at 287. In dictum, Chief Justice Larson observed,

If this were a case where the town authorities had refused to connect the plaintiff's

residence to a main already laid or if the plaintiff had financed the cost of the

extension and agreed to accept water at the prescribed rates in payment therefor,

the remedy might lie, because the writ would then be for the purpose of compelling
the town to perform a duty, a ministerial act about which it would have no
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Declaration were provided.” Compare Chevron U.S.A., Inc. v. City of North Salt Lake, 711 P.2d
228 (Utah 1985) (where it is uncontroverted that city annexed property solel.y to gain revenue
with "no ability to render services that would benefit" the annexed property, annexation properly
held unlawful under § 10-2-417(3)). Sections 10-2-401(4) and 10-2-417(3) do not specify which
municipal services the annexing authority must have the ability and intent to provide for a lawful
annexation to occur; nor does the balance of the Local Boundary Commissions Act, §§ 10-2-401
et seq., expressly require that water or sewer services be furnished to all annexed property, or that
municipalities act immediately to further the development of annexed areas.'

Apart from case and statutory authority, the Haiks point to no express contractual
agreement with Alta, made either in the context of annexation or otherwise, entitling the Haiks to
municipal water service. Instead, the Haiks assert that Alta "became obligated to provide water in
the Albion Basin by its own statements at the time of annexation." Pltfs' Reply/Opp. Mem. (Alta)
at 11. According to the Haiks, the Mayor of Alta spoke of doing "everything possible to
regularize the water supply in the basin,"' and that Alta would "try to work something out with the
Water Department, as they actually have full control over the water in the canyon." Id. (quoting
Pltfs' Exh. 11, at 2-3). "By such statements," the Haiks argue, "Alta convinced the property

owners in the Albion Basin to favor annexation." Id. at 12."

9 In fact, Paragraph 6 of the Policy Declaration recited that "[t]he subject area has been serviced by the

Town of Alta for several years by fire and police protection, avalanche warning, 911 emergency communications, library,
and sewage disposal through the Town dump station.”

10 If anything, the Act appears to restrict development in newly annexed areas. See Utah Code Ann. § 10-
2-418 (1996); Sweetwater Properties v. Town of Alta, 622 P.2d 1178, 1181-82 (Utah 1981). However, the parties to this
proceeding have not briefed or argued the question whether § 10-2-418 affected the Haik property in any way.

n The Haiks also point to statements made when Mayor Levitt met privately with Albion Basin property

(continued...)
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document adding water service to the services listed in Paragraph 5. "The policy declaration,
including maps, may be amended from time to time by the governing body after at least 20 days’
notice and publics hearing." Utah Code Ann. § 10-2-414 ( i 996) (emphasis added). Nothing in
the statute confers upon the Mayor the power to amend. Nor may the Mayor's "promise" be read
into the Annexation Ordinance as a matter of "statutory construction.” PItfs' Reply/Opp. Mem.
(Alta) at 13-14.

The Haiks have established no express legislative or contractual duty on the part of Alta to
supply water to Albion Basin Subdivision #1. Alta cannot fairly be burdened with an implied legal
duty to supply water that Alta’has no legal right to use. Nor can it fairly be said that Alta has
denied to any person the equal protection of its laws simply because it has failed to supply what it
does not have the legal right to supply.”

It is Salt Lake City, not Alta, that holds ﬁe right and exercises the power.

If a duty to supply water exists, that duty must devolve upon the entity with legal right to,
and lawful control of the water that may be physically available to the Haiks' property--Salt Lake
City.

III. Salt Lake City and "Prior Written Consent" to the Extension of Water Service

The Haiks assert no duty on the part of Salt Lake City to supply water to the Albion Basin

property; Albion Basin lies beyond the Salt Lake City limits. While the statute provides that a city

operating a waterworks "may sell and deliver the surplus product or service capacity of any such

13 The general duty imposed upon municipalities by Article XI, § 6 of the Utah Constitution, viz., that “all

such waterworks, water rights, and sources of water supply now owned or hereafter to be acquired by any municipal
corporation, shall be preserved, maintained and operated by it for supplying its inhabitants with water at reasonable
charges," presupposes that the water to be supplied to inhabitants has already been lawfully acquired by the municipality.
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